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Agenda 

• Intersection of religious freedom, religious accommodations, and Title 
IX 

• Intersection of free speech and Title IX 

• Reluctant or hostile witnesses or parties 

• What constitutes severe, pervasive, and objectively offensive 
conduct? 

• Consent and incapacitation 

• Investigations with overlapping Title IX and non-Title IX allegations 

• Consideration of a sanctioning matrix and proposed template 
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Intersection of Religious Freedom, Religious 
Accommodations, and Title IX 

• Title IX religious exemptions for institutions “controlled by a religious organization” 
to the extent application of Title IX “would not be consistent with the religious 
tenants of such organization.” 20 U.S.C. § 1681(a)(3). 

• The government cannot violate the free exercise of religion or discriminate based 
on religion. 

• Meriwether v. Hartop (6th Cir. 2021) 
– Meriwether is a devout Christian teaching at a public university. University informed faculty they needed 

to refer to students by their “preferred pronoun[s].” Meriwether refused to call a transgender student by 
her preferred pronouns during classroom instruction due to his religious beliefs. 

– Review of lower court’s motion to dismiss. Refusal to use chosen names and pronouns is not per se 
discriminatory. Faculty member may have viable first amendment claim based on academic freedom 
and/or freedom of religion. University’s application of its gender-identity policy was not neutral because 
university officials expressed hostility toward Meriwether’s religious beliefs. 
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Intersection of Religious Freedom, Religious 
Accommodations, and Title IX 

• Title IX grievance process requires Component to treat complainants 
and respondents equitably. 

• Component needs to provide religious accommodations to parties 
and witnesses during the grievance process. 
– Reasonable accommodations should not fundamentally alter or provide 

for inequity in the grievance process. 

• Common religious accommodation: extended deadlines, flexible 
scheduling, prayer breaks, fasting-sensitive timing 
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Intersection of Free Speech and Title IX 

• Universities are permitted to take action against speech that meet the definition of 
harassment or discrimination under Title IX. 

• First Amendment generally covers speech, not conduct. 

• To be considered harassment, actions must include something beyond the expression of 
offensive views, words, or symbols protected by the First Amendment. 

• Discomfort or unpleasantness alone does not justify suppressing speech. 

• “Although OCR does not have jurisdiction to enforce the First Amendment to the U.S. 
Constitution, as a threshold issue and throughout the processing of the complaint, OCR 
interprets its statutes and regulations consistent with the requirements of the First 
Amendment, and all actions taken by OCR must comport with First Amendment principles. 
OCR will not interpret any statute or regulation to impinge upon rights protected under the 
First Amendment or to require recipients to encroach upon the exercise of such rights.” OCR 
Case Processing Manual, Section 109 (February 2025). 
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Intersection of Free Speech and Title IX 

• Parties cannot be restricted from discussing allegations or 
gathering and presenting evidence. 

• Parties can be required to maintain confidentiality, especially 
when dealing with an opposing Party’s treatment record. 

• Prohibiting witness manipulation and intimidation is not a 
restriction on speech. 
– Punishing retaliation or other Code of Conduct violations permitted. 
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Intersection of Free Speech and Title IX 

Perlot v. Green, 609 F. Supp. 3d 1106 (D. Idaho 2022) – No Contact Orders and First Amendment Rights 

• Background: Law students brought action against president of the University of Idaho and other school 
officials, alleging that university's issuance of a no-contact order, which forbade them from contacting a 
student with whom they discussed their opposition to same sex marriage, violated their rights to free speech 
and free exercise of their religion. Plaintiffs moved for a TRO, preliminary injunction, and expedited hearing. 

• Holdings: The District Court held that: 

– No-contact order was content-based restriction; 

– Comments did not constitute sexual harassment under Title IX; 

– Imposition of no-contact order was not least restrictive means for accomplishing goal of preventing 
student from hearing disagreeable speech that she deemed sexual harassment; 

– No-contact order was not least restrictive means to restrict plaintiffs' speech to accomplish goal of 
creating harmonious environment amongst students; 

– Law students showed likely harm from public university's issuance of no-contact order; and 

– No-contact order was issued with virtually no due process. 
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Tips for Handling Difficult Parties or Witnesses 

• Set the tone of professionalism and decorum at the outset. 

• If needed, remind the parties that behavior in violation of University rules 
can result in disciplinary action. 

• If parties refuse to cooperate, take a break and inform them that further 
violations will result in waive of their participation in the hearing. 

• Reinforce anti-retaliation rules and how to report concerns. 

• Keep questions focused, specific, and non-accusatory; avoid 
argumentative phrasing. 
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Tips for Handling Reluctant Parties or Witnesses 

• Clarify purpose and process early. 

• Normalize reluctance and acknowledge that hesitation is common. 

• Offer supportive measures up front. No-contact directives, schedule 
adjustments, housing or class changes, safety planning, academic 
support, and workplace measures. 

• Address confidentiality limits. 

• Explain and remind about retaliation protections. 

• Explain evidentiary value. Without pressuring, note how timely 
statements, documents, and phone data can help create an accurate 
record—especially before memories fade. 
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What is Severe, Pervasive, and Objectively Offensive? 

• Sex-based harassment must be “so severe, pervasive, and 
objectively offensive that it effectively bars the victim's access to an 
educational opportunity or benefit.” 

• Title IX requires not simply that the harassment affected student’s 
education but that it “had a concrete, negative effect on student’s 
ability to receive an education.” 

• Purely de minimis effects are not sufficient. 

• Conduct is actionable under Title IX only if it is based on sex. 

• Must be more than “offensive conduct” that is “inappropriate, 
immature, and offense” or “teasing or bullying.” 
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What is Severe, Pervasive, and Objectively Offensive? 

• In evaluating cases brought under Title IX, courts also rely on Title VII 
cases that found harassment if it caused a hostile environment. 

• The Fifth Circuit uses a totality of the circumstances test to determine 
whether the acts are objectively severe, pervasive, and offensive. The 
Court looks at the: 
– (1) frequency of the acts, 

– (2) severity, 

– (3) physically threatening or humiliating, or mere offensive utterance, and 

– (4) whether it unreasonably interferes with the learning environment. 
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What is Severe, Pervasive, and Objectively Offensive? 

Case from the Fifth Circuit finding alleged conduct sufficient to constitute harassment: 

After being allegedly raped by football players at off-campus party, student alleged: 

• Classmates called student “whore” and “slut”; 

• Classmates asked whether she had sex with multiple people; 

• Classmate asked, “How did it feel to be fucked in every single hole of your body?”; 

• Classmates excluded her from cheerleading; 

• One student asked her the race of the baby she would be having; 

• Alleged rapist “wore the pants that he raped [student] in to school, which had [her] blood on 
them from intercourse, and stood on the lunch table and said, these are the pants that I took 
[student’s] virginity in.”; and 

• Multiple football players called her a liar and told her that she was “going to ruin everything.” 

I.F. v. Lewisville Indep. Sch. Dist., 915 F.3d 360 (5th Cir. 2019) 
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What is Severe, Pervasive, and Objectively Offensive? 

Case from the Texas District Court finding alleged conduct sufficient : 
• White male student told complainant that she “was only [at University and the Honors College] to fill the black 

girl quota.” 

• Complainant “regularly encounter[ed] white students referring to Jane Doe No. 3 and other African Americans 
at [University] as [the n-word].” 

• Professors “facilitated racist and bigoted conversation” in courses with topics titled “Are people of color 
discriminated against or do they just commit more crimes?” and “Everyone is a little bit racist.” 

• University used her as a minority show piece by regularly soliciting her participation in school activities. 

Doe No. 1 v. Tex. Christian Univ., 2021 WL 12288641 (N.D. Tex. Jan. 12, 2021) (same standard under Title VI) 
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What is Severe, Pervasive, and Objectively Offensive? 

Case from the Fifth Circuit finding alleged conduct insufficient: 
• Classmate called student “ho” and “would beat her ass if it weren’t for cheerleading” because she was seeing 

classmate’s ex-boyfriend. 

• Classmate wiped away tears from complainant’s face “in a facetious manner”; 

• Classmate spread a pregnancy rumor; and 

• Classmate smacked ex-boyfriend’s butt while complainant’s holding his hand. 

• “J.H. was acting like a typical high-school girl whose ex-boyfriend began dating a younger cheerleader. That 
is the sort of unpleasant conflict that takes place every day in high schools, and it is not the proper stuff of a 
federal harassment claim.” 

Sanches v. Carrollton-Farmers Branch Indep. Sch. Dist., 647 F.3d 156 (5th Cir. 2011) 
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What is Severe, Pervasive, and Objectively Offensive? 

Case from Louisiana District Court finding conduct insufficient: 
• Calling another student “fat” and “pig.” 

• Stealing food and throwing it down dorm hall. 

• Stealing student’s picture and writing “call for a good time” and posting on Snapchat. 

• “Play fighting.” 

• Stealing items and conditioning return on she came to his room and “cuddled with him.” 

• Calling student repeatedly, even after being blocked, and telling her to “grow up” and be nicer to roommate 

• Calling student a “fag.” 

• Grabbing student’s “clothed buttocks” for several second. 

Owens v. La. State Univ., 709 F. Supp. 3d 245 (M.D. La. 2023). 
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What is Severe, Pervasive, and Objectively Offensive? 

Case finding conduct insufficient: 

• Two statements about a student’s national origin over the course of a year. (Same standard.) 
– Chih-Kai Liao v. Univ. of Tex. San Antonio, 2024 WL 4564278 (W.D. Tex. Oct. 23, 2024) 

• Students making derogatory remarks regarding complainant’s sexual orientation. 
– Henderson v. Bd. of Supervisors of Southern Univ. and A&M College, 2022 WL 875592 (W.D. La. 

Mar. 23, 2022) 

• Complainant alleged owner of required field internship location hugged her and verbally 
insulted her on isolated occasions. 
– Knighton v. Univ. of Texas at Arlington, 2021 WL 9881105 (N.D. Tex. May 24, 2021) 
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What is Consent? 

Consent is an informed and freely and affirmatively communicated 
willingness to participate in particular sexual activity. Consent can be 
expressed either by words or by clear and unambiguous actions, as long 
as those words or actions create mutually understandable permission 
regarding the conditions of each instance of sexual activity. It is the 
responsibility of the person who wants to engage in the sexual activity to 
ensure that s/he has the consent of the other to engage in each instance of 
sexual activity. 

Sexual Misconduct Policy, Glossary at pages 52-53 
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Component-Considered Consent Factors 

• Consent is a voluntary agreement/assent to engage in sexual activity; 

• Someone who is incapacitated cannot consent; 

• Consent can be withdrawn at any time; 

• Past consent does not imply future consent; 

• Silence or absence of resistance does not imply consent; 

• Consent to engage in sexual activity with one person does not imply consent to 
engage in sexual activity with another. 

• Coercion, force, or threat invalidates consent; and 

• Being intoxicated or under the influence is never an excuse for engaging in 
Sexual Misconduct. 

Sexual Misconduct Policy, Glossary at pages 52-53 
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Indications of Lack of Consent 

 Physical force is used or there is a reasonable belief of the threat of 
physical force; 

 When duress is present; 

 When one person overcomes the physical limitations of another person; 
or 

 When a person is incapable of making an 
intentional decision to participate in a 
sexual act, which could include instances 
of incapacitation. 
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Incapacity 

• The state when a person cannot rationally decide whether to engage in sexual 
activity because he or she lacks ability to give knowing Consent. 

– E.g., understanding the "who, what, when, where, why, or how" of the sexual 
interaction. 

• The temporary or permanent inability to give Consent because drug or alcohol 
consumption, voluntary or involuntary, renders the individual mentally and/or 
physically helpless, unconscious, asleep, or otherwise unaware that sexual 
activity is occurring. 
– Incapacitation is determined through consideration of all relevant indicators of 

an individual’s state. 
– NOT necessarily synonymous with intoxication, impairment, blackout, or being 

drunk. 
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Classifying Sexual Misconduct 

• Title IX Coordinators review and classify Sexual Misconduct allegations 
as Title IX or Non-Title IX Sexual Misconduct. 

• Sexual Misconduct falls under Title IX only if the following is true: 
– Complainant or Respondent connected to Component during incident; 

• Employee, enrolled Student, Applicant, Potential Applicant, Program Participant 

• Nearby resident just strolling through campus 

– The conduct occurred in Component’s Educational Program or Activity; 

– The conduct occurred in United States; and 

– The conduct constitutes Sexual Harassment as defined by Title IX. 

• Non-Title IX Sexual Misconduct covers all other Sexual Misconduct. 

Sexual Misconduct Policy, Section 5.1-5.3 
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Example Allegations – How to Classify 

Allegation Relevant Title IX / Non-Title IX Violation 

Unwelcome sexual advances and inappropriate Title IX Sexual Harassment 
touching by Professor to student during private lessons 

Sexual assault in the Professor’s office Title IX Sexual Harassment 

Sexual assault at student’s off-campus apartment Non-Title IX Sexual Harassment 

Consensual sexual relationship between employee and Consensual Relationship Policy 
student 

Professor driving by student’s off-campus apartment, Non-Title IX Stalking 
leaving harassing notes for the student, and contacting Title IX Sexual Harassment (impact on educational 
student’s boyfriend resulting in student avoiding environment) 
coming to campus 

Second professor learns of unwelcome conduct and SB212 violation / Non-Title IX Sexual Harassment 
does not report it 
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•Must treat the parties equitably 
•Must follow the grievance process before imposition of any disciplinary sanctions or 
other actions that are not supportive measures 

•The grievance process must describe the range of possible disciplinary sanctions and 
remedies or list the possible disciplinary sanctions and remedies that the recipient 
may implement following any determination of responsibility 

106.45(b)(1)(i) 

106.45(b)(1)(vi) 

•The written determination must include any disciplinary sanctions the Component is 
imposing on the Respondent 106.45(b)(7)(ii)(E) 

•Each Component must maintain for a period of 7 years records of any disciplinary 
sanctions imposed on a Respondent 106.45(b)(10)(i)(A) 

What the Regulations Say About Sanctions 
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Potential Sanctions from TSUS Sexual Misconduct Policy 

Students Employees 
No-contact orders Withholding a promotion or pay increase 

Probation (including disciplinary and academic probation) Reassigning employment, including, but not limited to demotion in rank 

Expulsion from campus housing Terminating employment 

Restricted access to activities or facilities Barring future employment from System or Component 

Mandated counseling Temporary suspension without pay 

Disqualification from student employment positions Compensation adjustments 

Revocation of admission and/or degree No-contact orders 

Withholding of official transcript or degree Relevant training 

Bar against readmission Recommendation to revoke tenure 

Monetary restitution 

Withdrawing from a course with a grade of W, F, or WF 

Relevant training 

Suspension 

Deferred suspension 

Written warning 

Expulsion 
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Department of Education Guidance* on Sanctions 

Is a school 
required to 

impose particular 
remedies when a 

respondent is 
found responsible 
for harassment? 

• No. 
• The 2020 amendments do not dictate that a 

school provide any remedies for the 
complainant or disciplinary sanctions for the 
respondent after a finding of responsibility. 
Each school is free to make disciplinary and 
remedial decisions that it “believes are in the 
best interest of [its] educational 
environment.” 

*Guidance document currently unavailable 
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Risks Related to Sanctions and Private Litigation 

Examples 
• Prior misconduct history by Respondent may affect sanctions. 

– “A recipient may not adopt a rule excluding relevant evidence because such relevant evidence may be 
unduly prejudicial, concern prior bad acts, or constitute character evidence.” 2020 Rule Preamble. 

– Failure to consider prior conduct could result in failure to consider serial / predatory behavior. 

• Important to consider comprehensive set of possible remedies to restore access to 
complainant and ensure enforcement. 

– For example, are trespass warnings necessary to keep respondent off campus if suspended/expelled? 

– Who is monitoring completion of sanctions to ensure compliance? 

– Remedies may be needed beyond list, such as training for involved student organization. 

• Disparate treatment of respondents in sanctioning can create risk of liability. 
– Helpful to have a sanctions matrix that considers nature and severity of the violation, as well as 

aggravating and mitigating factors, to guide decision-makers and assist in consistency. 
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Private Litigation – Defer to Decision Makers 

Jane Doe v. Loyola University Maryland (D. Md. 2021) 
• Allegations 

– Male Student and Female Student lodged competing claims of sexual misconduct against each 
other over the same occurrence. Both claim non-consensual sex. Both alleged sexual violence. 
Both received identical sanctions of a one-semester suspension, no contact order, and a 
substance education requirement. Female Student filed suit against University challenging the 
University’s process and its decision. 

– University denied and filed a Motion to Dismiss. 

• The Court’s Title IX Findings 
– It is neither the province of the court to re-try plaintiff’s disciplinary proceeding nor to require a 

particular outcome of a disciplinary proceeding. 

– Loyola carefully followed its well-crafted and gender-neutral policies and the record did not 
support a conclusion that an erroneous outcome had been reached. 

– Plaintiff also failed to allege any facts that would amount to gender bias, which was also fatal to 
her erroneous outcome claim. 
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Private Litigation – Defer to Decision Makers 

Garrett v. University of South Florida Board of Trustees (11th Cir. 2020) 
• Allegations 

– Plaintiff was a former doctoral student at the University of South Florida, who alleged the 
University inadequately responded to her report of sexual misconduct (non-consensual 
sexual touching) by a fellow student when they issued a deferred suspension and a no-
contact order. Plaintiff alleged the University subjected her to additional sexual 
harassment by failing to issue harsher sanctions. 

• The Court’s Title IX Findings 
– There was no genuine issue of material fact regarding whether USF was deliberately 

indifferent to plaintiff’s report of sexual misconduct. 
• USF assigned plaintiff a victim advocate and opened a formal inquiry into her report. 

• It also was not clearly unreasonable for USF to offer the respondent a deferred suspension and no-
contact order when he accepted responsibility. 
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Recommendations for Avoiding Sanctions Landmines 

 Process should allow for communication of Respondent’s prior misconduct history 
to Component Administrator for purposes of determining sanctions. 

 Consider “other sanction(s) or remedies as deemed appropriate under the 
circumstances.” 

 Provide Decision Maker / Component Administrator with sanctions matrix based 
on type of violation with example aggravating and mitigating factors for each. 

 Document and calendar any follow-up on sanctions to ensure purpose of 
sanctions achieved (e.g., ensuring training completed). 

 Consider privileged sanctions audit to establish guardrails for setting similar 
sanctions for similar violations. 



Questions 
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