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Agenda 

• Reporting Incidents of Sexual Misconduct 
• Classifying Sexual Misconduct 
• Title IX Sexual Harassment Grievance Process 
• Non-Title IX Grievance Process 
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   Reporting Sexual Misconduct – Complainant Options 

• The Component supports, encourages, and will assist an alleged victim of Sexual 
Misconduct (“Complainant”) to report an incident. 

• Complainants can file a report: 
– In person with a: 

• Responsible Employee, Official with Authority, Component Police or Security, Campus 
Security Authority, or local law enforcement 

– By mail, 
– By e-mail, 
– Through a website provided by the Component, 
– Under a pseudonym in a law enforcement report, 
– Anonymously, although an anonymous report is difficult—if not impossible—to investigate. 

Sexual Misconduct Policy, Section 4.2 
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  Complainant Reporting – Who Can Receive a Report 

• Responsible Employee: Almost all employees of the TSUS or Component are 
Responsible Employees when engaged in the scope of employment. 
– Confidential Employees are not Responsible Employees. 

• Title IX Coordinator: The official designated by the Component to oversee Title IX 
compliance. 
– Includes Deputy Title IX Coordinators 

• Official with Authority: Anyone who has authority to institute corrective measures on 
behalf of the Component. 

• Campus Security Authority: Individuals responsible for accurately reporting crime 
information under the Clery Act. This includes the Component Police and Security. 

• Local Law Enforcement: A Complainant victim may report an incident to local law 
enforcement. The Complainant may request assistance from the Component. 

Sexual Misconduct Policy, Section 4.2; Tex. Educ. Code § 51.252 4 
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  Complainant Reporting – Preserving Evidence 

• TSUS recognizes importance of Title IX Sexual Misconduct 
Complainants going to a hospital for treatment and preservation of 
evidence, if applicable, as soon as practicable after the incident. 
– Obtaining an immediate medical exam, while preferable, is not always 

practicable. 
– A victim can obtain a Sexual Assault Forensic Exam (SAFE) by a Sexual 

Assault Nurse Examiner (SANE) within five* days of the incident at the 
nearest emergency room. 

*Tex. Code Crim. Proc. amended in 2021 to change from 96 hours to 120 hours. 

Sexual Misconduct Policy, Section 4.3; Tex. Code Crim. Proc.§56A.303 
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  Complainant Reporting – Preserving Evidence 

• TSUS also recognizes a Complainant’s right to choose whether to 
report an incident to law enforcement. 
– The SANE will collect physical evidence for a criminal investigation with 

the victim’s consent; but victim does not need to contact police or intend 
to contact police to obtain a SAFE. 

• Supportive Measures are available even if no Report or Formal 
Complaint is filed. 

Sexual Misconduct Policy, Section 4.3; Tex. Code Crim. Proc.§56A.303(c) 
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Employee Mandatory Reporting 

• Prompt reporting to Title IX Coordinator required when a Responsible 
Employee, acting in the scope of employment, witnesses or receives 
information about Sexual Misconduct. 

• Before Complainant makes a disclosure: 
– Disclose mandatory reporting obligation; 
– Refer to Confidential Employee if anonymity and confidentiality requested. 

• Components must terminate Responsible Employees who knowingly: 
– Fail to report Sexual Misconduct when required. 
– Make a malicious false report of Sexual Misconduct. 

Sexual Misconduct Policy, Section 4.4-4.5; Tex. Educ. Code § 51.255 
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Employee Mandatory Reporting 

• Reporting obligation applies for Title IX 
Sexual Misconduct and less severe 
forms of sexual harassment. 

• Failure to promptly report is a violation 
of Texas law. 

• A knowingly false report is also a 
violation of Texas law. 

Tex. Educ. Code § 51.252 
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   Employee Mandatory Reporting – Scenarios 

• While eating dinner at a local restaurant over spring break, a 
professor overhears another Component employee tell his companion 
that his supervisor has been making sexual advances and groped him 
the week prior. Does the eavesdropping professor need to report this 
to the Title IX Coordinator? 

• Does anything change if the professor overheard the other 
employee’s disclosure while attending an out-of-town educational 
conference? 
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  Employee Mandatory Reporting – Exceptions 

• Responsible Employees are not required to make a report of Sexual 
Misconduct when: 
– Employee was the victim of the conduct; or 
– Employee receives information through disclosure at a public awareness 

event sponsored by a Component or affiliated student organization. 

Sexual Misconduct Policy, Section 4.6 
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  Employee Mandatory Reporting – Confidential Employees 

Confidential Employees are employees with occupation-imposed 
confidentiality requirements. 

– E.g., counselors, clergy, healthcare providers 
– Sexual Misconduct Policy reporting exemptions only apply when acting in a 

confidential capacity. 

• Confidential Employees provide crisis assistance and resource information: 
– E.g., Counseling, Victim Advocacy, Legal Assistance, Criminal Prosecution, 

Component Title IX procedures, Supportive Measures 

• Each Component must provide Confidential Employee contact information in 
multiple, easy to find locations. 

Sexual Misconduct Policy, Section 4.7 11 
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   Confidential Employees – Scenarios 

• A student tells their Student Counseling Center counselor that she 
has been calling her ex multiple times a day and following him around 
campus since they broke up two weeks ago. Does the counselor 
need to report the incident to the Title IX coordinator? 

• Does anything change if the counselor overhears a coworker telling a 
friend that the coworker’s ex has been following her around campus 
since they broke up while the counselor is grabbing water from the 
breakroom? 
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Classifying Sexual Misconduct 

Title IX Coordinator reviews and classifies all allegations. 

Title IX Non-Title IX 
• Meets Title IX Sexual Harassment • Sexual Misconduct that does not 

definition; meet requirements of Title IX Sexual 
• Occurred against a person Harassment. 

participating or attempting to 
participate in an educational program 
or activity; and 

• Occurred against a person located in 
the United States. 

Sexual Misconduct Policy, Section 5.2-5.3 
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Mandatory and Permissive Dismissals under Title IX 

• The Title IX Coordinator must dismiss a Complaint under Title IX if: 
– Described conduct would not constitute Title IX Sexual Misconduct; 
– Unrelated to a Component’s Education Program or Activity; or 
– Occurring outside of the United States; 

• The Title IX Coordinator may dismiss a Complaint if: 
– A Complainant requests, in writing, to withdraw the Complaint or an allegation 
– The Respondent is no longer enrolled or employed by TSUS; 
– Specific circumstances prevent gathering sufficient evidence to reach a determination. 

• Complaints dismissed under Title IX may be pursued under the Non-Title IX 
Sexual Misconduct Provisions or applicable code of conduct processes. 

Sexual Misconduct Policy, Section 5.4-5.5; 34 C.F.R. § 106.45(b)(3)(i)-(ii) 



05/18/13

  

  

 

   

 

Title IX Sexual Harassment Grievance Process 

Formal Complaint 

Notice to Parties 

Investigation and Report 

Review and Response by Parties 

Live Hearing 

Written Decision 

Appeal 

Informal Resolution 

15 
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Formal Complaint 

Formal Complaint initiates the Grievance Process. 

Formal Complaints originate with: 
• A Report filed in person, by mail, or e-mail to the Title IX Coordinator; 
• An additional method designated by the Component; 
• A Formal Complaint signed by the Title IX Coordinator. 

– Signing the Formal Complaint does not make the Title IX Coordinator the 
Complainant or a Party. 

Sexual Misconduct Policy, Section 7.1-7.2; 34 C.F.R. § 106.30 
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Notice of Allegations 

Sent to all Parties upon filing of Formal Complaint. Includes: 
• Sufficient details known of the allegation at the time: 

– Party identities 
– Description of alleged misconduct 
– Approximate date and location of misconduct 

• Information about the grievance process, 
• Availability of informal resolution, 
• Respondent’s presumption of non-responsibility pending Determination, 
• Parties’ right to an Advisor of their choice, 
• Availability of supportive measures to both parties, 
• Right to inspect and review evidence, and 
• False statements prohibition. 

– Covers verbal and written statements and submission. 

Sexual Misconduct Policy, Section 7.3; 34 C.F.R. § 106.45(b)(2) 17 
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 The Advisor’s Role 

• Advisors provide support, guidance, and advice throughout Process. 

• Advisors permitted to attend meetings, interviews, and proceedings. 
– Advisor participation prohibited—usually. 
– Participating essential during Live Hearing; Conducts cross examination! 

• Advisors can be anyone the Party chooses. 
– Can be an attorney, but not required. 
– Conflicts of interest allowed. 
– Parties can change their advisor. 

The Advisor’s Role will be discussed in detail during Session 5. 
18 
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 Consolidation of Complaints 

If the arising from the same facts and circumstances, a Title IX 
Coordinator may consolidate Formal Complaints: 
• against more than one Respondent, 
• by more than one Complainant against one or more Respondents, or 
• by one party against the other party, where the allegations of Title IX 

Misconduct arise out of the same facts or circumstances. 

19 
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  Investigations – Conducting the Investigation 

• Component bears burden of proof and gathering sufficient evidence to 
determine responsibility. 

• Investigators gather evidence, interview Parties and witnesses, and conduct 
site inspections if necessary. 
– Provide Parties equal opportunity to present witnesses and evidence. 
– Privileged information is not evidence unless authorized by privilege-holder. 

• Investigator sends written notices with date, time, location, participants, and 
meeting purpose to invited Parties or Witnesses. 
– Provide enough advanced notice so the Party or Witness can prepare. 

Sexual Misconduct Policy, Section 7.7; 34 C.F.R. § 106.45(b)(5) 
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  Investigations – Conducting the Investigation 

• Investigator provides Parties and their Advisors opportunity to review and 
inspect directly related evidence at fact-finding conclusion. 
– “Directly related” encompasses more than “relevant.” 
– Includes evidence Component does not intend to rely on in reaching a 

determination. 
– Provide even if evidence appears irrelevant. 

• Provide for review in electronic format or hard copy. 
– Remind of confidentiality obligations. 

• Parties get 10 calendar days to inspect, review, and respond to evidence. 
– Party’s written response must be considered in Investigative Report. 

Sexual Misconduct Policy, Section 7.7.6; 34 C.F.R. § 106.45(b)(5) 21 
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  Investigations – The Investigation Report 

• Investigator will prepare a Report that includes: 
– A statement of the allegation(s), 
– Parties involved, 
– Summary of relevant evidence reviewed, and 
– Detailed report of related events. 

• Investigator submits Report to Title IX Coordinator to ensure all 
investigation elements complete. 

Sexual Misconduct Policy, Section 7.8; 34 C.F.R. § 106.45(b)(5) 
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What is Relevant? 

According to Federal Rule of Evidence 401, evidence is relevant if: 
– It has any tendency to make a fact more or less probable than it would 

be without the evidence; and 
– The fact is of consequence in determining the action. 

RELEVANCE = PROBATIVE + MATERIAL 

23 
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 Notice of Hearing 

• Component distributes Investigative Report and Hearing Notice to Parties 
and their Advisor. 
– Parties get at least 10 calendar days to review before the Live Hearing. 

• At least 3 days before Live Hearing, the Parties provide the following: 
– Written response to Investigative Report; 
– Witnesses appearing on Party's’ behalf; 
– Documents or other evidence to be used at the hearing; 
– Direct and cross examination questions for opposing Party and witnesses. 

Sexual Misconduct Policy, Section 7.9-7.10 

24 
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Live Hearing Procedure 

• Live Hearings with cross examination required when Formal 
Complaints not dismissed or resolved through informal resolution. 

• Components create audio or audiovisual recording Live Hearing. 
– Parties may review or inspect the Recording or transcript upon request. 

Sexual Misconduct Policy, Section 7.19 
25 
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  Live Hearing – Location and Virtual Hearing 

• Live hearings may be conducted with all parties physically present in the 
same geographic location or virtually. 

• If the hearing is virtual, or with the parties located in separate rooms, 
TSUS must use technology that enables all participants to see and hear 
the party or the witness answering questions simultaneously. 

Sexual Misconduct Policy, Section 7.18 26 
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  Live Hearing – Case Presentation and Questioning Witness 

• Each Party may present their case by giving a statement, answering 
questions, presenting evidence and witnesses, and cross-examining 
the other Party through their Advisor. 
– If a Party does not have an Advisor, the Component shall provide one for 

the limited purpose of conducting cross-examination at no cost to the 
Party. 

Sexual Misconduct Policy, Section 7.11, 7.13, 7.14, 7.16 
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Live Hearing – Relevance Determinations 

• A Party or Witness can only be asked relevant questions during the 
Live Hearing. 

• The Decision Maker determines a question’s relevance in real time. 
– The question is asked; 
– The Decision Maker issues a determination or relevance; 
– If relevant, the individual being questioned can answer. 

Sexual Misconduct Policy, Section 7.15 28 
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   Live Hearing – Cross Examination 

• 2020 Title IX Regulations initially excluded any statement made by a Party 
or Witness if that individual would not submit to cross-examination. 
– i.e., Police reports excluded if the reporting officer did not attend the Hearing. 

• Department of Education is no longer enforcing this rule after a court 
determined that the rule wasn’t properly promulgated. 
– Victim Rights Law Center v. Cardona, (D. Mass. July 28, 2021). 

29 
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Written Decisions 

Following the Live Hearing, the Decision Maker sends both Parties a 
written Determination that includes: 
• identification of the allegations; 
• description of procedural steps taken in Grievance Process; 
• findings of fact supporting responsibility determination; 
• conclusions regarding application of policy to facts; 
• a determination and rationale regarding responsibility for each allegation; 
• any disciplinary sanctions and whether remedies are appropriate; and 
• information concerning parties’ ability to appeal. 

Sexual Misconduct Policy, Section 7.20; 34 C.F.R. § 106.45(b)(7)(ii)-(iii) 
30 
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 Appeals 

Both Parties may appeal a Determination of Responsibility, dismissal of 
a Formal Complaint, or dismissal of any allegation based on: 
1. A procedural irregularity that affected the outcome; 
2. New evidence not reasonably available at the time the determination or 

dismissal was made; 
3. A conflict of interest or bias of the Title IX Coordinator, Investigator, or 

Hearing Panel Members; or 
4. The sanction imposed substantially varied from the range of sanctions 

normally imposed for similar infractions. 

Sexual Misconduct Policy, Section 7.21; 34 C.F.R. § 106.45(b)(8) 
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Non-Title IX Grievance Process 

 Focus on key differences 

 Role of Title IX Coordination in making Findings and Recommended 
Sanctions to Component Administrator 

 Role of Component Administration in sanctions 

 Disputing Findings or Sanctions 

 Appeals 

Sexual Misconduct Policy, Section 8 
32 



  

      
  

  
  

       
   

    
 

Key Differences in Non-Title IX Grievance Process 

• Title IX Coordinator bases Findings on Investigative Report. 
– Under Title IX, the Investigative Report has no findings, it only summarizes 

• Component Administrator’s sanction decision based on Coordinator’s Findings. 
– Under Title IX, Decision Maker determines Sanctions. 

• Hearings follows Sanctions only if student-party disputes a Finding or Sanction. 
– Staff and non-tenure faculty disputes resolved by a Decision Maker. 
– Tenured faculty disputes mainly follow TSUS Chapter V, §4.54 hearing procedures. 

• Under Title IX, Live Hearings required at post-secondary institutions. 

33 
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    Findings and Recommended Sanctions in Non-Title IX Grievance 
Process 

• Early Title IX and non-Title IX Grievances processes follow same path. 

• Noticeable divergence at the Investigative Report stage. 
– Title IX: only a Decision Maker issues findings. 
– Non-Title IX: Coordinator finds by a preponderance of the evidence either: 

• Respondent violated the Policy and the nature of the violation; or 
• Respondent did not violate the Policy. 

• Coordinator provides basis for either finding. 
– Coordinator recommends Sanctions if violation found. 

Sexual Misconduct Policy, Section 8.1-8.5 
34 
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    Component Administrator’s Role in Sanctions in Non-Title IX 
Grievance Process 

• An appropriate Component Administrator receives Investigative Report, 
Findings, and recommended Sanctions if violations found. 
– Students: Dean of Students 
– Faculty: Department Chair 
– Staff: Supervisor in the Respondent’s chain of command 

• Administrator imposes Sanctions and notifies Respondent, Title IX 
Coordinator, and Respondent’s relevant supervisors of the Sanctions. 
– Notifications not sent to supervisors with appellate authority. 

• The Complainant is notified of Sanctions that directly relate to Complainant. 

Sexual Misconduct Policy, Section 8.6-8.7 
35 



Disputing Findings or Sanctions – Procedure 

The dispute procedure depends on the status of the moving Party. 
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Student Staff 
Written Submission 
Required? Yes Yes 

Submitted to: Title IX Coordinator Chief Human Resource Officer or 
designee 

Deadline 7 calendar days 5 calendar days 

Process Live or virtual hearing, but parties 
not compelled to attend. 

No hearing; Written submissions 
to Decision Maker. 

Questions / Response Decision Maker asks pre-submitted 
questions. 

Non-moving Party may submit 
response within 5 calendar days 
of receiving materials. 

Possible Outcomes Decision Maker can uphold, reject, modify, or remand the matter. 
36 



Disputing Findings or Sanctions – Procedure 

The dispute procedure depends on the status of the moving Party. 
Non-Tenured Faculty Tenured Faculty 

Written Submission 
Required? Yes Yes 

Submitted to: President Provost 

Deadline 30 calendar days 5 calendar days 

Sanctions supporting 
appeal: Non-reappointment or termination Full-time salary reduction, 

demotion, or termination 

Process 
Meeting between faculty and 
President-designated Hearing 
Officer. 

Live or virtual hearing, but non-
moving party need not attend. 

Questions / Response Hearing Officer asks pre-submitted questions. 

Possible Outcomes President can uphold, reject, 
modify, or remand the matter. 

President can uphold, reject, or 
remand the matter. 
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Appeals 

Title IX and Non-Title IX Grievances follow the same grounds for appeal. Only 
Student or Faculty Parties may appeal a determination in Non-Title IX grievances. 

Student Faculty 

No hearing, decision is final. 
Appeals must be in writing and state grounds for appeal, and be filed within: 

5 calendar days of hearing decision 30 calendar days of hearing decision 
Submitted to Chief Student Affairs Officers Submitted to System Administration Office 

Response following notice of appeal: 
from non-moving Party within 5 calendar days from President within 30 calendar days 

Appellate Authority approve, reject, modify, TSUS Board makes final decision 
or remand 

Final written appeal decision issued to Parties. 

38 
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